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NHS

Derbyshire Healthcare
NHS Foundation Trust

EXTRAORDINARY PUBLIC BOARD MEETING
TUESDAY 6 APRIL 2021
TO COMMENCE AT 12:30Pm

Following national guidance on keeping people safe during COVID-19
this will be a virtual meeting conducted via MS Teams

TIME | AGENDA LED BY
1. 12:30 | Chair’s welcome, opening remarks and apologies, declarations of | Caroline Maley
interest
2. 10.35 | Proposal to amend the Trust’s public constituency boundaries and | Justine Fitzjohn
related amendment to the Trust’s Constitution
3. 10.55 | Meeting close Caroline Maley

Questions that are applicable to the agenda, and at the Chair’s discretion, can be sent by email to the Board Secretary
up to 48 hours prior to the meeting for a response provided by the Board at the meeting. Email: sue.turner17@nhs.net
The Trust Chair may, under the Foundation Trust’s Constitution, request members of the public to withdraw for the Board to conduct its remaining business
in confidence as special reasons apply or because of information which is likely to reveal the identities of an individual or commercial bodies.

The next meeting will be held at 9.30am on 4 May 2021. It is anticipated that this meeting will be held digitally via MS Teams
Users of the Trust’s services and other members of the public are welcome to attend the meetings of the Board.

Participation in meetings is at the Chair’s discretion
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Derbyshire Healthcare NHS Foundation Trust
Report to the Board of Directors — Extraordinary meeting 6 April 2021

Proposal to amend the Trust’s public constituency boundaries and related
amendment to the Trust’s Constitution

Purpose of Report

To propose an amendment to the Trust’s public constituency boundaries and seek
approval for the related amendment to the Trust's Constitution.

Executive Summary

The Board of Directors (the Board) met informally recently to gather its views on the
upcoming recruitment process for the new Chair, following Caroline Maley’s
announcement that she would be standing down from the role when her term ends in
September 2021.

The recruitment process is led by the Nominations and Remuneration Committee
(the Committee) on behalf of the Council of Governors (CoG) and the Committee
should consider the views of the Board on the process in general and the
qualifications, skills and experience required for the position.

At its meeting on 18 March 2021 the Committee supported a proposal put forward by
the Board to widen the Trust’s current ‘surrounding areas’ public constituency to a
‘Rest of England’ public constituency. The rationale around this is primarily to
support the inclusive approach the Trust is taking for the recruitment but also to align
it with other Foundation Trusts in Derbyshire.

As the Trust’s public constituency areas are set out in the Trust’s constitution,
approving the above amendment also requires both CoG and Board approval to
amend the constitution. The CoG will meet on 1 April to consider the request.

Strategic Considerations

1) We will deliver great care by delivering compassionate, person-centred
innovative and safe care

2) We will ensure that the Trust is a great place to work by attracting
colleagues to work with us who we develop, retain and support by X
excellent management and leadership

3) We will make the best use of our money by making financially wise
decisions and will always strive for best value to make money go further

Assurances

e The Board and CoG is acting within its statutory duties.
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Consultation

e The Board, Council of Governors and the Nominations and Remuneration
Committee.

Governance or Legal Issues

e |tis a statutory role of both the CoG and the Board to approve amendments to
the Trust’s constitution.

Public Sector Equality Duty & Equality Impact Risk Analysis

In compliance with the Equality Delivery System (EDS2), reports must identify
equality-related impacts on the nine protected characteristics age, disability, gender
reassignment, race, religion or belief, sex, sexual orientation, marriage and civil
partnership, and pregnancy and maternity (REGARDS people (Race, Economic
disadvantage, Gender, Age, Religion or belief, Disability and Sexual orientation))
including risks, and say how these risks are to be managed.

Below is a summary of the equality-related impacts of the report:

Extending the public constituency boundaries will enable a more inclusive
recruitment approach. Foundation Trusts have a legal duty to make sure their public
constituencies are representative of those eligible for membership and this is
monitored through the CoG Governance Committee.

Recommendations

The Board of Directors is requested to:

1) Approve extending the boundaries of the Trust’s current ‘surrounding areas’
public constituency to create a ‘Rest of England’ public constituency and;

2) Approve the required changes to the Trust Constitution as highlighted in the
report.

Report prepared and presented by: Justine Fitzjohn
Trust Secretary
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Report to the Extra-ordinary Board of Directors — 1 April 2021

Proposal to amend the Trust’'s public constituency boundaries and related amendment to the
Trust’s Constitution

Background

A person may only be appointed as a Chair/Non -Executive Director of a Foundation Trust if
they are eligible to be a member of the Trust’s public constituency, as set out in its
constitution.

During a recent Board discussion on the process to recruit the new Chair, the overall view
was the Trust’s current public constituency outside of Derbyshire which is called the
‘surrounding areas’ (English Regions surrounding Derbyshire) could unfavourably restrict the
search for candidates, going against the inclusive recruitment approach we are taking as a
Trust.

To be as inclusive as possible, the Board suggested that ‘surrounding areas’ be extended to
mean the ‘Rest of England’. This change would also bring the Trust in line with rest of the
Foundation Trusts in Derbyshire.

At the same time the Board wanted it recognised that the Chair is not a remote role; for
example there would be the expectation of a regular presence in and around the Trust as
high visibility is part of the Trust’s culture and there is the ongoing and increasing
expectation for engagement and attendance at system meetings and events by the Chair.

The above rationale was put to the Governor's Nominations and Remuneration Committee
which is leading the recruitment on behalf of CoG and members generally supported the
proposed change to the boundaries. However the Committee went further and agreed that
that job description and person specification for the Trust Chair should make it clear about
the requirements for visibility and that candidates would need to clearly demonstrate how
they would be able to meet this requirement.

The proposed change would impact on the membership and the Governor seat representing
the areas outside Derbyshire. The current Governor has been consulted on the implications
and is supportive of the proposal to extend the boundaries to cover the Rest of England.

Constitution

Any changes to the Trust’s constitution must be approved by both CoG and the Board. The
CoG has an extra-ordinary public meeting scheduled on 1 April for this purpose and the
decision will be reported back to this meeting. Extra-ordinary meetings have had to be
called due to the recruitment timescales. Appendix 1 sets out the current and proposed
extracts of Annex 1 and Annex 3 of the constitution. Once approved by both CoG and the
Board the changes take immediate effect.

Recommendation

The Board of Directors is requested to:

1. approve extending the boundaries of the Trust’s current ‘surrounding areas’
public constituency to create a ‘Rest of England’ public constituency and,;

2. approve the required changes to the Trust Constitution as highlighted in the
report.
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Appendix 1

Annex 1 (The Public Constituency)

1
Name of the Public
Constituency

2
Area of Public Constituency
(as defined by electoral wards or
Council areas)

3
Minimum
number of
Members

4
Number of
Governors to be
elected

Derby City — East

Alvaston
Boulton
Chaddesden
Chellaston
Derwent
Oakwood
Sinfin
Spondon

100

Derby City — West

Abbey/Allestree
Arboretum
Blagreaves
Darley
Littleover
Mackworth
Normanton
Mickleover

100

Amber Valley

Alfreton

Belper Central

Belper East

Belper North

Belper South

Codnor and Waingrove
Crich

Duffield

Heage and Ambergate
Heanor and Loscoe
Heanor West

Ironville and Riddings
Kilburn

Langley Mill and Aldrcar
Ripley and Marehay
Shipley Park
Somercotes

South West Parishes
Swanwick

Wingfield

100

Bolsover and North
East Derbyshire

Bolsover District Council
North East Derbyshire District Council

60

Chesterfield

Barrow Hill and New Wittington
Brimington North

Brimington South

Brockwell

Dunston

Hasland

Hollingwood and Indersal
Holmesbrook

Linacre

Loundsley Green

Lowgates and Woodthorpe
Middlescroft and Poolsbrook
Moor

100
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1
Name of the Public
Constituency

2
Area of Public Constituency
(as defined by electoral wards or
Council areas)

3
Minimum
number of
Members

Number of
Governors to be
elected

4

Old Whittington
Rother

St Helens

St Leonards
Walton West

High Peak and
Derbyshire Dales

Derbyshire Dales District Council
High Peak Borough Council

100

Erewash

Abbotsford

Breaston

Cotmanhay

Derby Road East

Derby Road West
Draycott

Hallam Fields

llkeston Central

llkeston North

Kirk Hallam

Little Eaton and Breadsall
Little Hallam

Long Eaton Central
Nottingham Road
Ockbrook and Borrowash
Old Park

Stanley

Sandiacre North
Sandiacre South

Sawley

West Hallam and Dale Abbey
Wilsthorpe

100

South Derbyshire

South Derbyshire District Council

50

Surrounding Areas

All regions, including cities within them,
that border Derbyshire, including:

East Midlands

West Midlands

Yorkshire and the Humber

North West

25

Proposed - highlighted in yellow below - Replacing the surrounding areas row above only with

Rest of England

All electoral areas in England (not
falling within one of the electoral
wards or council areas referred to
above)

25
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Annex 3 - Composition of the Council of Governors

Table 1
Electing/Appointing Body) Number of Total
Governors
1. Public Constituencies 16
11 Derby City - East 2
1.2 Derby City - West 2
1.3 Amber Valley 2
14 Bolsover and North East Derbyshire 2
1.5 Chesterfield 2
1.6 High Peak and Derbyshire Dales 2
1.7 Erewash 2
1.8 South Derbyshire 1
1.9 Surrounding Areas 1

Proposed - highlighted in yellow below - Replacing the surrounding areas row above only with

1.9 Rest of England 1
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NHS Foundation Trust
Model Core Constitution

(updated as per the Health and Social Care Act 2012)

April 2013
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Introduction

Section 35(1) of the National Health Service Act 2006 (the 2006 Act) as amended
by the Health and Social Care Act 2012 (the 2012 Act) provides that Monitor may
grant authorisation as a foundation trust only if Monitor is satisfied that certain
criteria are met. These include, in particular, the requirement of Section 35(2)(a)
that the constitution will be in accordance with Schedule 7 of the 2006 Act and will
otherwise be appropriate.

The model core constitution has been prepared by Monitor to reflect the
requirements of Schedule 7 and what Monitor considers "otherwise appropriate”,
as set out in Appendix B8 of Monitor’s publication, Applying for NHS Foundation
Trust Status: Guide for Applicants. To assist NHS trusts in their application for
foundation trust status and to facilitate Monitor’s scrutiny of those applications and
examination of draft constitutions, Monitor requires all applicant trusts to prepare
their constitutions on the basis of this model core constitution. While applicant
trusts may propose additions or amendments to the model core constitution,
Monitor requires that any departure from the model core:

a) be in accordance with Schedule 7;

b) be clearly indicated as a tracked change; and

c) be accompanied by an explanation for the intended departure from the model
core.

The NHS Foundation Trust Model Core Constitution starts on page 4 of this
document.

Interpretation

Unless otherwise stated, all references are to paragraph numbers in Schedule 7
of the 2006 Act as amended by the 2012 Act.

Unless otherwise stated, the Model Core Constitution reflects the relevant
provisions of the 2006 Act as amended by the 2012 Act.

Where square brackets appear in the Model Core Constitution, these indicate
either that relevant details are to be inserted where indicated, or that the text
within the square brackets may or may not be appropriate, depending on the
circumstances of the particular trust.
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NHS Foundation Trust Model Core Constitution
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1. Interpretation and definitions

Unless otherwise stated, words or expressions contained in this constitution
shall bear the same meaning as in the National Health Service Act 2006 as
amended by the Health and Social Care Act 2012

Words importing the masculine gender only shall include the feminine gender;
words importing the singular shall import the plural and vice-versa

the 2006 Act is the National Health Service Act 2006.

the 2012 Act is the Health and Social Care Act 2012.

Annual Members Meeting is defined in paragraph 13 of the constitution
constitution means this constitution and all annexes to it.

Monitor is the body corporate known as Monitor, as provided by Section 61
of the 2012 Act.

the Accounting Officer is the person who from time to time discharges the
functions specified in paragraph 25(5) of Schedule 7 to the 2006 Act.

2. Name

The name of the foundation trust is [ ] NHS Foundation Trust (the trust).!

3. Principal purpose

3.1 The principal purpose of the trust is the provision of goods and
services for the purposes of the health service in England?.

3.2  The trust does not fulfil its principal purpose unless, in each financial
year, its total income from the provision of goods and services for
the purposes of the health service in England is greater than its total
income from the provision of goods and services for any other
purposes.

! Enter name of trust (paragraph 2). The name of the applicant trust must include the words “NHS
Foundation Trust”. Monitor’'s publication, Applying for NHS Foundation Trust Status: Guide for
Applicants, further states "applicant trusts should avoid terms that may be misleading, inaccurate
or risk causing confusion. If appropriate, applicant trusts should consult over the proposed name.”

2 The principal purpose is as set out in sub-section 43(1) of the 2006 Act and must be included in
the constitution by virtue of paragraph 2(2). The paragraphs which follow reflect other provisions in
section 43.
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3.3 The trust may provide goods and services for any purposes related
to—

3.3.1 the provision of services provided to individuals for or
in connection with the prevention, diagnosis or
treatment of illness, and

3.3.2 the promotion and protection of public health.

3.4  The trust may also carry on activities other than those mentioned in
the above paragraph for the purpose of making additional income
available in order better to carry on its principal purpose.

4. Powers
4.1  The powers of the trust are set out in the 2006 Act.3

4.2  All the powers of the trust shall be exercised by the Board of
Directors on behalf of the trust.

4.3  Any of these powers may be delegated to a committee of
directors or to an executive director.

5. Membership and constituencies

The trust shall have members, each of whom shall be a member of one of the
following constituencies:

5.1 a public constituency
5.2 a staff constituency [and

5.3 a patients’ constituency?]

3 see in particular sections 46 and 47 of the 2006 Act. Please note that the discharge of patients
under section 45 of the Mental Health Act 2007 provides that such powers of discharge under that
section may be exercised by any three or more “persons authorised by the board of the trust in
that behalf each of whom is neither an executive director of the board nor an employee of the
trust.”

4 The patients’ constituency is optional (para 3(1)(c)). Strike out if not applicable. Monitor
appreciates that the use of the word “hospital” may be sensitive to users of mental health services.
The term “hospital” mirrors the statutory provision at para 3(1)(c) and is defined widely by section
275 of the 2006 Act. By way of concession, Monitor will accept the term “Trust premises” in place
of “hospital” by applicant mental health trusts.

Board Constitution Model Core Constitution April 2013.pdf Page 7 of 37
Overall Page 16 of 46



6. Application for membership

An individual who is eligible to become a member of the trust may do so on
application to the trust.

7. Public Constituency

7.1 Anindividual who lives in [the] [an] area specified in Annex 1
as [the] [an] area for a public constituency may become or
continue as a member of the trust.®

7.2  Those individuals who live in [the][an] area specified for
a public constituency are referred to collectively as a

Public Constituency.

7.3 The minimum number of members in [the][each]
Public Constituency is specified in Annex 1.°

8. Staff Constituency

8.1 Anindividual who is employed by the trust under a contract of
employment with the trust may become or continue as a member of
the trust provided:

8.1.1 he is employed by the trust under a contract of
employment which has no fixed term or has a fixed
term of at least 12 months; or

8.1.2 he has been continuously employed by the trust under
a contract of employment for at least 12 months.

8.2 Individuals who exercise functions for the purposes of the trust,
otherwise than under a contract of employment with the trust, may
become or continue as members of the staff constituency provided
such individuals have exercised these functions continuously for a
period of at least 12 months. (optional)

8.3  Those individuals who are eligible for membership of the trust by
reason of the previous provisions are referred to collectively as the

5 The constitution must specify an area/s for each public constituency (para 3(1)(a)). Each of
these areas must be an electoral area for the purposes of local government elections in England
and Wales or an area consisting of two or more areas (para 3(2)).

6 For each public constituency and each class within a staff or patient constituency, the
constitution is to require a minimum number of members for each public constituency or class
(para 5).
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Staff Constituency.

8.4 [The Staff Constituency shall be divided into [specify the number]
descriptions of individuals who are eligible for membership of the
Staff Constituency, each description of individuals being specified
within Annex 2 and being referred to as a class within the Staff
Constituency.] (optional)’

8.5  The minimum number of members in [each class of] the Staff
Constituency is specified in Annex 2.8

9. [Automatic membership by default — staff] (optional)®

9.1 Anindividual who is:
9.1.1 eligible to become a member of the Staff Constituency,
and

9.1.2 invited by the trust to become a member of the Staff
Constituency [and a member of the appropriate class
within the Staff Constituency],

shall become a member of the trust as a member of the Staff
Constituency [and appropriate class within the Staff Constituency]
without an application being made, unless he informs the trust that
he does not wish to do so.

10.[Patients’ Constituency] (optional)®

10.1 An individual who has, within the period specified below, attended
any of the trust’s hospitals as either a patient or as the carer of a
patient may become a member of the trust.

10.2 The period referred to above shall be the period of [ ] years
immediately preceding the date of an application by the patient or
carer to become a member of the trust.

” The constitution may divide the staff constituency into two or more descriptions of individuals
(para 3(5)).

8 Refer to footnote 6.
9 The constitution may provide for automatic membership of the staff constituency by default (para
6(2)). Trusts should consider whether and, if so, how they will inform staff that they are subject to

automatic membership.

10 Refer to footnote 4
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10.3 Those individuals who are eligible for membership of the trust by
reason of the previous provisions are referred to collectively as the
Patients’ Constituency.

10.4 [The Patients’ Constituency shall be divided into [specify the number
— at least 3] descriptions of individuals who are eligible for
membership of the Patients’ Constituency, each description of
individuals being specified within Annex 3 and being referred to as a
class within the Patients’ Constituency.] (optional)!

10.5 An individual providing care in pursuance of a contract (including a
contract of employment) with a voluntary organisation, or as a
volunteer for a voluntary organisation, does not come within the
category of those who qualify for membership of the Patient
Constituency.

10.6 The minimum number of members in [each class of] the Patients’
Constituency is specified in Annex 3.7

11.[Automatic membership by default — patients] (optional)*3

11.1 Anindividual who is:
11.1.1 eligible to become a member of the Patients’
Constituency (otherwise than as a carer of a patient),
and

11.1.2 invited by the trust to become a member of a specified
constituency [and a member of a specified class within
that specified constituency],

shall become a member of the trust as a member of that specified
constituency [and specified class] without an application being
made, unless he informs the trust that he does not wish to do so.

11.2 The constituency and, where applicable, the class to be specified:
11.2.1 if he is eligible to be a member of any public

11 1f the constitution divides those who come within the Patients’ Constituency into descriptions or
classes of individuals, there must be at least three such descriptions or classes and one such
description/class must comprise the carers of patients (para 3(7)).

12 Refer to footnote 6

13 The constitution may provide for automatic membership of the Patients’ Constituency (if there is
one) by default (para 6(3)). Trusts should consider whether and, if so, how they will inform
patients that they are subject to automatic membership.
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constituency, is that constituency,

11.2.2 otherwise, is the Patients’ Constituency and, where
applicable, the class of which he is eligible to become
a member.]

12.Restriction on membership

12.1 An individual who is a member of a constituency, or of a class within
a constituency, may not while membership of that constituency or
class continues, be a member of any other constituency or class.

12.2 An individual who satisfies the criteria for membership of the Staff
Constituency may not become or continue as a member of any
constituency other than the Staff Constituency.

12.3 An individual must be at least [ ] years old to become a member of
the trust.

12.4 [Further provisions as to the circumstances in which an individual
may not become or continue as a member of the trust are set out in

Annex 9 — Further Provisions.]'#

13.Annual Members’ Meeting!®

13.1 The Trust shall hold an annual meeting of its members (‘Annual
Members’ Meeting’). The Annual Members’ Meeting shall be open to
members of the public.

13.2 [Further provisions about the Annual Members’ Meeting are set out
in Annex 10 — Annual Members’ Meeting].

14 Provisions additional to those provided in the model core constitution may be inserted in Annex
9. These may include, for example, further provisions as to the circumstances in which an
individual may not become or continue as a member of the trust (paragraph 10.4 of the model core
constitution and para 3(8) of Schedule 7), how the eligibility criteria for members are to be applied
as a condition of continued membership, the resolution of disputes and responsibilities of a trust
secretary. Additional provisions with respect to the Council of Governors are to be inserted in
Annex 6.

15 Foundation Trusts are required under paras 27A(1) and (2) to hold an annual members meeting
open to the public. Inclusion of this paragraph is suggested but not mandatory. The trust may wish
to include additional provisions about the annual members meeting in an Annex to the constitution.

11
Board Constitution Model Core Constitution April 2013.pdf Page 11 of 37

Overall Page 20 of 46



14.Council of Governors — composition

14.1 The trust is to have a Council of Governors?'é, which shall comprise
both elected and appointed governors.

14.2 The composition of the Council of Governors is specified in Annex 4.

14.3 The members of the Council of Governors, other than the appointed
members, shall be chosen by election by their constituency or,
where there are classes within a constituency, by their class within
that constituency. The number of governors to be elected by each
constituency, or, where appropriate, by each class of each
constituency, is specified in Annex 4.7

15.Council of Governors — election of governors

15.1 Elections for elected members of the Council of Governors shall be
conducted in accordance with the Model Election Rules.

15.2 The Model Election Rules as published from time to time by the
Department of Health form part of this constitution. The Model
Election Rules current at the date of the trust’s Authorisation are
attached at Annex 5.

15.3 A subsequent variation of the Model Election Rules by the
Department of Health shall not constitute a variation of the terms of
this constitution for the purposes of paragraph 48 of the constitution
(amendment of the constitution).

15.4 An election, if contested, shall be by secret ballot.

16.Council of Governors - tenure

16.1 An elected governor may hold office for a period of up to [3 years].

16.2 An elected governor shall cease to hold office if he ceases to be a

16 By para 7, the trust must have a Council of Governors, previously known as a ‘Board of
governors’

17 Section 60 of the 2006 Act requires persons standing for and voting in the elections to make a
declaration setting out the particulars of their qualification to vote or stand as a member of the
constituency (or class/area) for which the election is being held. The trust may want to consider
including provisions to this effect in the constitution. NB: the requirement does not apply to staff
governors (section 60(4) of the 2006 Act).
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member of the constituency or class by which he was elected.

16.3 An elected governor shall be eligible for re-election at the end of his
term.

16.4 An appointed governor may hold office for a period of up to [ ] years.

16.5 An appointed governor shall cease to hold office if the appointing
organisation withdraws its sponsorship of him.

16.6 An appointed governor shall be eligible for re-appointment at the end
of his term.

17.Council of Governors — disqualification and removal

17.1 The following may not become or continue as a member of the
Council of Governors:
17.1.1 a person who has been adjudged bankrupt or whose
estate has been sequestrated and (in either case) has
not been discharged;

17.1.2 a person who has made a composition or arrangement
with, or granted a trust deed for, his creditors and has
not been discharged in respect of it;

17.1.3 a person who within the preceding five years has been
convicted in the British Islands of any offence if a
sentence of imprisonment (whether suspended or not)
for a period of not less than three months (without the
option of a fine) was imposed on him.

17.2 Governors must be at least [16] years of age at the date they are
nominated for election or appointment.8

17.3 [Further provisions as to the circumstances in which an individual
may not become or continue as a member of the Board of
Governors are set out in Annex 6.] (optional)*®

18 Applying for NHS Foundation Trust Status: Guide for Applicants sets out that, in order to be
considered “otherwise appropriate”, the constitution should state that governors are to be at least
16 years old.

19 The constitution may make further provision as to the circumstances in which a person may not
become or continue as a member of the Council of governors (para 8(2)).
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17.4 [The constitution is to make provision for the removal of
governors.]?°

18.Council of Governors — duties of governors

18.1 The general duties of the Council of Governors are —

18.1.1 to hold the non-executive directors individually and
collectively to account for the performance of the Board
of Directors, and

18.1.2 to represent the interests of the members of the trust
as a whole and the interests of the public.?!

18.2 The Trust must take steps to secure that the governors are equipped
with the skills and knowledge they require in their capacity as such.??

19.Council of Governors — meetings of governors

19.1 The Chairman of the trust (i.e. the Chairman of the Board of
Directors, appointed in accordance with the provisions of paragraph
22.1 or paragraph 23.1 below) or, in his absence [another person],
[the Deputy Chairman (appointed in accordance with the provisions
of paragraph 24 below)], shall preside at meetings of the Council of
Governors.

19.2 Meetings of the Council of Governors shall be open to members of
the public. [Members of the public may be excluded from a meeting
for special reasons.]?®

19.3 For the purposes of obtaining information about the trust’s
performance of its functions or the directors’ performance of their
duties (and deciding whether to propose a vote on the Trust’s or
directors’ performance), the Council of Governors may require one
or more of the directors to attend a meeting.?*

20 para 14(1)(d) requires the constitution to make provision for the removal of governors. No
mandated or suggested procedures are given in Schedule 7. Appropriate provisions should be
determined by the applicant trust and inserted here.

2L This reflects para 10A.

22 This reflects para 10B.

23 para 13(1) provides that meetings of the Council of Governors are to be open to members of the
public. The constitution may, however, provide that members of the public may be excluded from
a meeting for special reasons (para 13(2)).

24 This reflects paragraph 10C.
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20.Council of Governors — standing orders

The standing orders for the practice and procedure of the Council of
Governors are attached at Annex 7.

21.Council of Governors — referral to the Panel?®

21.1 In this paragraph, the Panel means a panel of persons appointed by
Monitor to which a governor of an NHS foundation trust may refer a
guestion as to whether the trust has failed or is failing—

21.1.1 to act in accordance with its constitution, or
21.1.2 to act in accordance with provision made by or under
Chapter 5 of the 2006 Act.

21.2 A governor may refer a question to the Panel only if more than half
of the members of the Council of Governors voting approve the

referral.

22.Council of Governors - conflicts of interest of governors

If a governor has a pecuniary, personal or family interest, whether that interest
Is actual or potential and whether that interest is direct or indirect, in any
proposed contract or other matter which is under consideration or is to be
considered by the Council of Governors, the governor shall disclose that
interest to the members of the Council of Governors as soon as he becomes
aware of it. The Standing Orders for the Council of Governors shall make
provision for the disclosure of interests and arrangements for the exclusion of
a governor declaring any interest from any discussion or consideration of the
matter in respect of which an interest has been disclosed.

23.Council of Governors —travel expenses

The trust may pay travelling and other expenses to members of the Council of
Governors at rates determined by the trust.

24.[Council of Governors —further provisions] (optional)?®

Further provisions with respect to the Council of Governors are set out in
Annex 6.]

25 This reflects section 39A of the 2006 Act.
26 The constitution may make further provisions about the Council of Governors (para 14(2)).
15
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25.Board of Directors — composition

25.1 The trust is to have a Board of Directors, which shall comprise both
executive and non-executive directors.?’
25.2 The Board of Directors is to comprise:
25.2.1 a non-executive Chairman
25.2.2 [ ] other non-executive directors; and
25.2.3 [ ] executive directors.

25.3 One of the executive directors shall be the Chief Executive.

25.4 The Chief Executive shall be the Accounting Officer

25.5 One of the executive directors shall be the finance director

25.6 One of the executive directors is to be a registered medical
practitioner or a registered dentist (within the meaning of the

Dentists Act 1984).

25.7 One of the executive directors is to be a registered nurse or a
registered midwife.

26.Board of Directors — general duty?8

The general duty of the Board of Directors and of each director individually, is
to act with a view to promoting the success of the trust so as to maximise the
benefits for the members of the trust as a whole and for the public.

27.Board of Directors — qualification for appointment as a hon-executive
director

A person may be appointed as a non-executive director only if —
27.1 heis a member of a Public Constituency, or

27.2 [he is a member of the Patients’ Constituency, or] (optional)?®

27 In accordance with the principles of good corporate governance, it is recommended that the
constitution provide that at least half of the Board of Directors, excluding the Chairman, should be
non-executive directors. Alternatively, in the event that the constitution provides for parity on the
Board of Directors between executive and non-executive directors, the Chairman should have a
casting vote.

28 This reflects paragraph 18A.

29 Refer to footnote 4
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27.3 [where any of the Trust's hospitals includes a medical or dental
school provided by a university, he exercises functions for the
purposes of that university] , and

27.4 he is not disqualified by virtue of paragraph 33 below.

28.Board of Directors — appointment and removal of chairman and other
non-executive directors

28.1 The Council of Governors at a general meeting of the Council of
Governors shall appoint or remove the chairman of the trust and the
other non-executive directors.

28.2 Removal of the chairman or another non-executive director shall
require the approval of three-quarters of the members of the Council
of Governors.

28.3 The initial chairman and the initial non-executive directors are to be
appointed in accordance with paragraph 29 below.

29.Board of Directors — appointment of initial chairman and initial other non-
executive directors3°

29.1 The Council of Governors shall appoint the chairman of the applicant
NHS Trust as the initial chairman of the trust, if he wishes to be
appointed.

29.2 The power of the Council of Governors to appoint the other non-
executive directors of the trust is to be exercised, so far as possible,
by appointing as the initial non-executive directors of the trust any of
the non-executive directors of the applicant NHS Trust (other than
the Chairman) who wish to be appointed.

29.3 The criteria for qualification for appointment as a non-executive
director set out in paragraph 27 above (other than disqualification by
virtue of paragraph 33 below) do not apply to the appointment of the
initial chairman and the initial other non-executive directors in
accordance with the procedures set out in this paragraph.

29.4 Anindividual appointed as the initial chairman or as an initial non-

30 para 19 which provides for the appointment of the initial NEDs is marked for repeal, but the
repeal will not take effect until all NHS Trusts have become FTs. These provisions will therefore
continue to be relevant to all aspirant FTs.
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executive director in accordance with the provisions of this
paragraph shall be appointed for the unexpired period of his term of
office as Chairman or (as the case may be) non-executive director of
the applicant NHS Trust; but if, on appointment, that period is less
than 12 months, he shall be appointed for 12 months.

30.[Board of Directors — appointment of deputy chairman] (optional)3!

The Council of Governors at a general meeting of the Council of Governors
shall appoint one of the non-executive directors as a deputy chairman.]

31.Board of Directors - appointment and removal of the Chief Executive and
other executive directors

31.1 The non-executive directors shall appoint or remove the Chief
Executive.

31.2 The appointment of the Chief Executive shall require the approval of
the Council of Governors.

31.3 The initial Chief Executive is to be appointed in accordance with
paragraph 32 below.

31.4 A committee consisting of the Chairman, the Chief Executive and the
other non-executive directors shall appoint or remove the other

executive directors.

32.Board of Directors — appointment and removal of initial Chief Executive32

32.1 The non-executive directors shall appoint the chief officer of the
applicant NHS Trust as the initial Chief Executive of the trust, if he
wishes to be appointed.

32.2 The appointment of the chief officer of the applicant NHS trust as the
initial Chief Executive of the trust shall not require the approval of the
Council of Governors.

31 Provision for the appointment of a deputy chair is suggested. It is not a mandatory requirement.
Where the constitution provides for the appointment of a deputy chairman, that appointment
should be made by the Council of governors from the non-executive directors.

32 paragraph 19 which provides for the appointment of the initial Chief Executive is marked for
repeal, but the repeal will not take effect until all NHS Trusts have become FTs. These provisions
will therefore continue to be relevant to all aspirant FTs.
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33.Board of Directors — disqualification

The following may not become or continue as a member of the Board of
Directors:

33.1 a person who has been adjudged bankrupt or whose estate has
been sequestrated and (in either case) has not been discharged.

33.2 a person who has made a composition or arrangement with, or
granted a trust deed for, his creditors and has not been discharged
in respect of it.

33.3 a person who within the preceding five years has been convicted in
the British Islands of any offence if a sentence of imprisonment
(whether suspended or not) for a period of not less than three
months (without the option of a fine) was imposed on him.

34.Board of Directors — meetings

34.1 Meetings of the Board of Directors shall be open to members of the
public. Members of the public may be excluded from a meeting for
special reasons.33

34.2 Before holding a meeting, the Board of Directors must send a copy
of the agenda of the meeting to the Council of Governors. As soon
as practicable after holding a meeting, the Board of Directors must
send a copy of the minutes of the meeting to the Council of
Governors. **

35.Board of Directors — standing orders3®

The standing orders for the practice and procedure of the Board of Directors
are attached at Annex 8.

36.Board of Directors - conflicts of interest of directors3®

36.1 The duties that a director of the trust has by virtue of being a director

3 This reflects paragraph 18E. Its inclusion is mandatory.
3 This reflects paragraph 18D.

35 Provision for standing orders for the practice and procedure of the Board of Directors is required
in respect of paragraph 28 of the model core constitution. Provision relating to other aspects of
the Board’s practice and procedure is suggested but not mandatory.

36 These provisions reflect paragraphs 18B and 18C. Inclusion of provisions in the constitution
about directors’ conflicts of interest is mandatory pursuant to paragraph 21.
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include in particular —

36.1.1 A duty to avoid a situation in which the director has (or
can have) a direct or indirect interest that conflicts (or
possibly may conflict) with the interests of the trust.

36.1.2 A duty not to accept a benefit from a third party by
reason of being a director or doing (or not doing)
anything in that capacity.

36.2 The duty referred to in sub-paragraph 36.1.1 is not infringed if —
36.2.1 The situation cannot reasonably be regarded as likely
to give rise to a conflict of interest, or
36.2.2 The matter has been authorized in accordance with
the constitution.

36.3 The duty referred to in sub-paragraph 36.1.2 is not infringed if
acceptance of the benefit cannot reasonably be regarded as likely to
give rise to a conflict of interest.

36.4 In sub-paragraph 36.1.2, “third party” means a person other than —
36.4.1 The trust, or
36.4.2 A person acting on its behalf.

36.5 If a director of the trust has in any way a direct of indirect interest in
a proposed transaction or arrangement with the trust, the director
must declare the nature and extent of that interest to the other
directors.

36.6 If a declaration under this paragraph proves to be, or becomes,
inaccurate, incomplete, a further declaration must be made.

36.7 Any declaration required by this paragraph must be made before the
trust enters into the transaction or arrangement.

36.8 This paragraph does not require a declaration of an interest of which
the director is not aware or where the director is not aware of the
transaction or arrangement in question.

36.9 A director need not declare an interest —
36.9.1 If it cannot reasonably be regarded as likely to give rise
to a conflict of interest;
36.9.2 If, or to the extent that, the directors are already aware
of it;
36.9.3 If, or to the extent that, it concerns terms of the
director’s appointment that have been or are to be
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considered —
36.9.3.1 By a meeting of the Board of Directors, or
36.9.3.2 By a committee of the directors appointed
for the purpose under the constitution.

36.10 A matter shall have been authorised for the purposes of paragraph
36.2.2 if:

[insert relevant provisions]

37.Board of Directors —remuneration and terms of office

37.1 The Council of Governors at a general meeting of the Council of
Governors shall decide the remuneration and allowances, and the
other terms and conditions of office, of the Chairman and the other
non-executive directors.

37.2 The trust shall establish a committee of non-executive directors to
decide the remuneration and allowances, and the other terms and
conditions of office, of the Chief Executive and other executive
directors.3’

38.Registers

The trust shall have:

38.1 a register of members showing, in respect of each member, the
constituency to which he belongs and, where there are classes
within it, the class to which he belongs;

38.2 aregister of members of the Council of Governors;

38.3 aregister of interests of governors;

38.4 aregister of directors; and

38.5 a register of interests of the directors.

87 The constitution may make provision for these matters to be decided pending the establishment
of such a committee (para 18(2)).
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39.[Admission to and removal from the registers (optional]3®

40.Registers —inspection and copies

40.1 The trust shall make the registers specified in paragraph 38 above
available for inspection by members of the public, except in the
circumstances set out below or as otherwise prescribed by
regulations.

40.2 The trust shall not make any part of its registers available for
inspection by members of the public which shows details of —
40.2.1 any member of the Patients’ Constituency; or
40.2.2 any other member of the trust, if he so requests®®.

Alternative text where there is no Patients’ Constituency:

40.3 [The trust shall not make any part of its registers available for
inspection by members of the public which shows details of any
member of the trust, if the member so requests.]

40.4 So far as the registers are required to be made available:
40.4.1 they are to be available for inspection free of charge at
all reasonable times; and
40.4.2 a person who requests a copy of or extract from the
registers is to be provided with a copy or extract.

40.5 If the person requesting a copy or extract is not a member of the
trust, the trust may impose a reasonable charge for doing so.

41.Documents available for public inspection*®

41.1 The trust shall make the following documents available for inspection
by members of the public free of charge at all reasonable times:
41.1.1 a copy of the current constitution,
41.1.2 a copy of the latest annual accounts and of any report
of the auditor on them, and
41.1.3 a copy of the latest annual report.

38 The constitution may make further provision about the registers including, in particular,
admission to, and removal from, the registers (para 20(2)).

39 See the Public Benefit Corporation (Register of Members) Regulations 2004 (S| 2004 No. 539)
as amended.

40 This reflects para 22.
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41.2 The trust shall also make the following documents relating to a
special administration of the trust available for inspection by
members of the public free of charge at all reasonable times:

41.2.1 a copy of any order made under section 65D
(appointment of trust special administrator), 65J (power
to extend time), 65KC (action following Secretary of
State’s rejection of final report), 65L(trusts coming out
of administration) or 65LA (trusts to be dissolved) of
the 2006 Act.

41.2.2 a copy of any report laid under section 65D
(appointment of trust special administrator) of the 2006
Act.

41.2.3 a copy of any information published under section 65D
(appointment of trust special administrator) of the 2006
Act.

41.2.4 a copy of any draft report published under section 65F
(administrator’s draft report) of the 2006 Act.

41.2.,5 a copy of any statement provided under section
65F(administrator’s draft report) of the 2006 Act.

41.2.6 a copy of any notice published under section
65F(administrator’s draft report), 65G (consultation
plan), 65H (consultation requirements), 65J (power to
extend time), 65KA(Monitor’s decision), 65KB
(Secretary of State’s response to Monitor’s decision),
65KC (action following Secretary of State’s rejection of
final report) or 65KD (Secretary of State’s response to
re-submitted final report) of the 2006 Act.

41.2.7 a copy of any statement published or provided under
section 65G (consultation plan) of the 2006 Act.

41.2.8 a copy of any final report published under section 65I
(administrator’s final report),

41.2.9 a copy of any statement published under section 65J
(power to extend time) or 65KC (action following
Secretary of State’s rejection of final report) of the 2006
Act.

41.2.10 a copy of any information published under section 65M
(replacement of trust special administrator) of the 2006
Act.

41.3 Any person who requests a copy of or extract from any of the above
documents is to be provided with a copy.

41.4 If the person requesting a copy or extract is not a member of the
trust, the trust may impose a reasonable charge for doing so.
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42.Auditor
42.1 The trust shall have an auditor.

42.2 The Council of Governors shall appoint or remove the auditor at a
general meeting of the Council of Governors.

43.Audit committee

The trust shall establish a committee of non-executive directors as an audit
committee to perform such monitoring, reviewing and other functions as are
appropriate.

44, Accounts

44.1 The Trust must keep proper accounts and proper records in relation
to the accounts.*

44.2 Monitor may with the approval of the Secretary of State*? give
directions to the Trust as to the content and form of its accounts.

44.3 The accounts are to be audited by the trust’s auditor.
44.4 The trust shall prepare in respect of each financial year annual
accounts in such form as Monitor may with the approval of the

Secretary of State direct**

44.5 The functions of the trust with respect to the preparation of the
annual accounts shall be delegated to the Accounting Officer.

45.Annual report, forward plans and non-NHS work

45.1 The trust shall prepare an Annual Report and send it to Monitor.

45.2 The trust shall give information as to its forward planning in respect
of each financial year to Monitor.

4 This reflect para 24(1)

42 This reflects para 24(1A): initial arrangements for accounts. In time, the initial arrangements will
be varied to enable the Secretary of State with the approval of Treasury to give directions as to FT
accounts.

43 This reflects para 25(1): initial arrangements for accounts. In time, the initial arrangements will
be varied to enable the Secretary of State with the approval of Treasury to give directions as to the
form of FT annual accounts.
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45.3 The document containing the information with respect to forward
planning (referred to above) shall be prepared by the directors.

45.4 In preparing the document, the directors shall have regard to the
views of the Council of Governors.

45.5 Each forward plan must include information about —
45,5.1 the activities other than the provision of goods and
services for the purposes of the health service in
England that the trust proposes to carry on, and
45.5.2 the income it expects to receive from doing so.

45.6 Where a forward plan contains a proposal that the trust carry on an
activity of a kind mentioned in sub-paragraph 45.5.1 the Council of
Governors must —

45.6.1 determine whether it is satisfied that the carrying on of
the activity will not to any significant extent interfere
with the fulfillment by the trust of its principal purpose
or the performance of its other functions, and

45.6.2 notify the directors of the trust of its determination.

45.7 A trust which proposes to increase by 5% or more the proportion of
its total income in any financial year attributable to activities other
than the provision of goods and services for the purposes of the
health service in England may implement the proposal only if more
than half of the members of the council of governors of the trust
voting approve its implementation.

46.Presentation of the annual accounts and reports to the governors and
members

46.1 The following documents are to be presented to the Council of
Governors at a general meeting of the Council of Governors:
46.1.1 the annual accounts
46.1.2 any report of the auditor on them
46.1.3 the annual report.

46.2 The documents shall also be presented to the members of the Trust
at the Annual Members’ Meeting by at least one member of the
Board of Directors in attendance.*

4 This reflects para 27A(3).
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46.3 The Trust may combine a meeting of the Council of Governors
convened for the purposes of sub-paragraph 46.1 with the Annual
Members’ Meeting.*
47.Instruments

47.1 The trust shall have a seal.

47.2 The seal shall not be affixed except under the authority of the Board
of Directors.

48. Amendment of the constitution

48.1 The trust may make amendments of its constitution only if —
48.1.1 More than half of the members of the Council of
Governors of the trust voting approve the amendments,
and
48.1.2 More than half of the members of the Board of
Directors of the trust voting approve the
amendments. 46

48.2 Amendments made under paragraph 48.1 take effect as soon as the
conditions in that paragraph are satisfied, but the amendment has no
effect in so far as the constitution would, as a result of the
amendment, not accord with schedule 7 of the 2006 Act.*’

48.3 Where an amendment is made to the constitution in relation the
powers or duties of the Council of Governors (or otherwise with
respect to the role that the Council of Governors has as part of the
trust) —

48.3.1 At least one member of the Council of Governors must
attend the next Annual Members’ Meeting and present
the amendment, and

48.3.2 The trust must give the members an opportunity to vote
on whether they approve the amendment.

If more than half of the members voting approve the amendment, the
amendment continues to have effect; otherwise, it ceases to have
effect and the trust must take such steps as are necessary as a

45 This reflects para 28A.
46 This paragraph reflects section 37(1) of the 2006 Act.
47 This paragraph reflects sections 37(2) and (3) of the 2006 Act
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result.48

48.4 Amendments by the trust of its constitution are to be notified to
Monitor. For the avoidance of doubt, Monitor’s functions do not
include a power or duty to determine whether or not the constitution,
as a result of the amendments, accords with Schedule 7 of the 2006
Act.®

49.Mergers etc. and significant transactions

49.1 The trust may only apply for a merger, acquisition, separation or
dissolution with the approval of more than half of the members of the
council of governors.*°

49.2 [The trust may enter into a significant transaction only if more than
half of the members of the Council of Governors of the Trust voting
approve entering into the transaction.>!

49.3 “Significant transaction” means [insert descriptions52];
Alternatively:
[49.2 The constitution does not contain any descriptions of the term

‘significant transaction’ for the purposes of section 51A of the 2006 Act
(Significant Transactions).]>?

48 This paragraph reflects paragraph 27A(4) and 27A(5).

49 This reflects section 37(4) of the 2006 Act.

50 This reflects section 56(1A), 56B, 56C and 57A of the 2006 Act.

5! This reflects section 51A(1) of the 2006 Act.

52 The trust may insert descriptions of significant transactions pursuant to 51A(2) of the 2006 Act.

53 |f the trust does not wish to specify any descriptions of significant transactions, the constitution
must specify that it contains no such descriptions (section 51A(3) of the 2006 Act).
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ANNEX 1 — THE PUBLIC CONSTITUENCIES

(Paragraphs 7.1 and 7.3)

[Specify the public constituencies and the minimum number of members in each
such constituency]
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ANNEX 2 — THE STAFF CONSTITUENCY

(Paragraphs 8.4 and 8.5)

[Specify the descriptions of individuals, each description of which is referred to as
a class within the Staff Constituency, and the minimum number of members of
each class. If there are no classes within the Staff Constituency, specify the
minimum number of members in the Staff Constituency.]
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ANNEX 3 — THE PATIENTS’ CONSTITUENCY

(Paragraphs 10.4 and 10.6)

[Specify the descriptions of individuals, each description of which is referred to as
a class within the Patients’ Constituency, and the minimum number of members of
each class. If there are no classes within the Patients’ Constituency, specify the
minimum number of members in the Patients’ Constituency.]
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ANNEX 4 — COMPOSITION OF COUNCIL OF GOVERNORS>

(Paragraphs 14.2 and 14.3)

[Elected governors — specify the number of governors to be elected by each
constituency, or by each class within a constituency, as appropriate.

Appointed governors
- specify the local authority governors and their number;

- specify any mandatory university governors and their number;
- specify any other appointing organisations and their number and

include a statement that they are specified for the purposes of sub-
paragraph 9(7) of Schedule 7]

>4 More than half of the members of the Council of Governors are to be elected by members of the
trust other than those who come within the Staff Constituency (para 9(1)). Therefore, there must
be a majority of public and patient governors.

At least three members of the Council of Governors are to be elected by the Staff Constituency or,
where there are classes within it, at least one member of the Council of Governors is to be elected
by each class within the Staff Constituency and at least three members are to be elected
altogether from the Staff Constituency (para 9(2)).

The 2012 Act abolishes the requirement for a primary care trust governor. There is no requirement
for a commissioner governor to be appointed in place of former PCT governor/s though Trusts
may wish to nominate a commissioner/s as an organisation specified for the purposes of
appointing a governor.

At least one member of the Council of Governors is to be appointed by one or more qualifying
local authorities. A qualifying local authority is a local authority for an area which includes the
whole or part of an area specified in the constitution as a public constituency (para 9(4) and (5)).

If any of the trust’s hospitals includes a medical or dental school provided by a university, at least
one member of the Council of governors is to be appointed by that university (para 9(6)). The trust
will be expected to make submissions in support of its position that one of its hospitals includes a
medical or dental school provided by a university.

An organisation specified in the constitution for the purposes of sub-paragraph 9(7) of Schedule 7
may appoint one or more members of the Council of Governors (para 9(7)), but not more than the
number specified.
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ANNEX 5 —THE MODEL ELECTION RULES

(Paragraph 15.2)
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ANNEX 6 — ADDITIONAL PROVISIONS — COUNCIL OF GOVERNORS

(Paragraph 17.3)

33
Board Constitution Model Core Constitution April 2013.pdf Page 33 of 37

Overall Page 42 of 46



ANNEX 7 — STANDING ORDERS FOR THE PRACTICE AND PROCEDURE OF
THE COUNCIL OF GOVERNORS

(Paragraph 20)
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ANNEX 8 — STANDING ORDERS FOR THE PRACTICE AND PROCEDURE
OF THE BOARD OF DIRECTORS

(Paragraph 35)
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[ANNEX 9 — FURTHER PROVISIONS]

(Paragraph 12.4)
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[ANNEX 10 — ANNUAL MEMBERS MEETING]

(Paragraph 13.2)
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